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Austin, Texas

Dear 81ir: Opinion No. O

Re:

nheritance taxeu
s of John Sealy,

' X AnSVE g your opinion
request of March 1( ! - . » above captioned
question. Howevey, iy viky oOf idpoptance of your problem
and 4n view of th ve FRE1 ‘Que 5 involved in its solu-
tion, we have deéxe bordinste the promptness of
our reply to an inbensiye atudy apd oonsideration of your re-

quest,

at the Sealy and Saith Foundation for
Sedly Nospital, & charitable corporation,
ndpr the laws of this 3tate, for the
xtic smodeling, enlarging, equipping and
hith he John Sealy Hospital, the property
or the tatp”’used for Clinical purposes of the Med-
ical Depirtment of the State Univereity, and other
hospital bullding or buildings in the City of Gal-
voston in connection with the John Sealy Hospital
and the endowment thereof, for the use of the peocple
of the said City of Galveston, by providing them with
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the necessary medical care and attention therein,
the legatees under the will of the gsstate of John
Sealy, deceased, and sach of them, be and sre here-
by relieved and released from paymeat of taxes pro-
vided for in Chapter 5, Title 122, Revised Statutes
of Texas, generally known as Inheritance Taxes, and
the State Comptroller and the Tax Collector of Gal-
veston County are hereby ordered and directed not
to ¢ollect or attempt to colleoct such tax or taxes,
which taxes if not sc hereby released would be pay-
able out of the part of his estate devised and bo-
queathed by said Sealy to said Foundation, and pro-
vided, howvever, that the City of Galveston shall not
theredy be released from any obligetion in or under
a ocertain lease of naid John Sealy Hoszpital, exe-
cuted by the Board of Regents of the University of
g;:{;s, with said City, dated the 9th day of May,

"Seotion 2. Section 1 hereof shall become void
uniess the Sealy and Smith Poundation for the John
8edly Hospital shall within six months. xfter the
passage of this Aot enter into &n agresaent with
'the ‘Board of Regents of the University of Texas;
oopy vhereof certified as a correct copy by the
Pz-ea:.dent of the Univerzity of Texas shall Dbe filed
vith the Seecrctary of State, vhereby the Sealy and
Smith Poundation for the John Sealy Hospital shail
with said Boaxd of Regents to segregate and
set apart property, or the proceeds thereof, o
cash, crmel;proportyudputl oash, tobo
agreed to by and betveen said’ roundnticn and the
m oranlmoqmltomm -
700,000.00 Dﬂllm, the estimated )
amount of taxes released by Becticn 1 hapeof .and
by vhich sald Foundation shall agree to keep such
property separate from its other assste or property .
and to use the income therefrom under the direction
and with the approval of ss8id Regents for said John
Sealy Hospital, or any additions thereto or buudmga
to be used in gonmeotion ‘theyrewith, or for any of the
purposes specified in the will of said John Sealy.
The suz hereby remitted shall perpatually be under
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. the Joint control of the Board of Regents of the

" University of Texas, and the Sesly and Smith
FPoundation to invest and reinvest the proceeds,
Approved, October 1, 1926."

We have ascertained that the conditions contsined
in Section 2 of the iAct vere met by the Foundation and by the
Board of Regents on Januayry 31, 1927, and thst ths fund thus
croated has since been administered in accordance with the pro-
visions of the Ast.

Although the Act speaks in terms of & "reslease” of
inheritance taxes, wve are of the opinion that the Act as a vhole
does not &ogomplish & relesse or remission of taxes, &and hence
that the Act doess not run afoul of those provisions of our Con-
stitutlon whioh prohibit the remission of taxes. Jeotion 1, the
Section which purportedly "releases™ the taxes, could, as &
practiocal matter, bave begome effective oniy when $700,000,

the estimated amount of taxes releossed by ‘Sestion 1%, was set
aside undler the terms and conditions of Seotion 2. Stated 41f-
. Perently, any elemont of a release vhich might have been inherent
in the operaticn of Section 1 was immediately scunter-balanced dy
the segregation of a sum identified as “the estimated amount of
taxes reledsed™ by said Section. o e oL

We have been informed by repressntatives of the
Comptroller's Department that a prelinilaary inheritance tax
report vas filed in connsction with the estate of John Sealy,
and that prior to the passage of the Act in questicn, a compu-~
tation based upon said report revealed that the inheritance taxes
approximated §700,000 and in no event oould be in excess of such
o « This inforsétion, together with thes langusge and the
conditional nature of the Ast, parsuadess us-that, instead of a
release of taxes, the Legislature contemplated and ascomplished
an arrangement vhereby the 11ability for taxes was extinguished
by the receipt and dedicsation te the purposss stated in Section

2 of a mum oh was st least egqual to and could ot be less

- than the smount of such liability, Considered as a vhole, the
Aot 1is an appropriation rather than & yrelesse, an appropriation
in the manner and for the purposes stated in Bsction 2 thereof.
It remains to be seen vhether the legislature possessed the power
to make an apphopriation of this kind.
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As stated in the Act, the John Sealy Hospital 1is,
and vas at the time of the passage of the Act, owned by the
State of Texas and used for olinfical purposes by the Medical
School of the University of Texas. Similarly, we have ascer-
tained that the buildings in oconneotion with the Hospitsl are
and vers used for educational purposes by sald School. It is
cleax, ve rul, that the Hospital and its attendant bulldings
are used for & “"governmental purpcse® of the State, and that
axpenditures from the income of the fund in question are su-
thorized only in connestion with and in the furtherance of such
purpose,

Sestion 51 of Article III of our Constitution provides
in part as follovst

'moughhtmwhawmpwwtom

grant or authorize the making of any grant drpubno
money €0 any individual, assoolation of individuals,
mi.czml o other sorporations vhatscever . - "

Blnﬁe the 80&11 and &ﬂ.th F’oundati.on for the John Bealy Rospita].

Lox M’F‘ JAPpOses
eggun? % be :udn that tht tion 40 matzon
viohtu the above guoted prohidition o Conatitution. There

18, we fesl, no merit 4n such contention. In constyulng this pro-
vision of cuy Comstitution, our oourts have conyistently focused
their attention won the question of whether or not the grant (=
for a public purpoge rather than upon the quaestion of vhether or
not some individuwal or munioipal oa- other corporation receives
technical of the s With reference to this
provision, our Commission of Appaan has tated in Rosd District
NQ‘ #, mzbymy v. Allred, 68 8, V. 24) mp 169

"It is the settled lavw of this state that the sbove-
quoted constitutional preovision is intended to guard
mtnstmprohihitf’;na mz};gergi :wayur
F“hn" money s gov pur-

: The prohi 1t1enuunnholm one, exoept
ss tﬂ “the clans ted therefrom, and opmtn to
prohibit the Legis from ma do- |
nations to all kinds of gorpora va

public, municipal or political. er County v
Linden, 110 Tex. 339, 220 8. W. T6l. : It is olear
from the sbove that a road district 18 a sorpora-
tion vithin the meaning of the sabove-quoted consti-
tutional provision.
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“It 42 also the settled law of this atate that

the ghové-guoted consBLiLuGlODAL Provision does nob
revent tie s riation __rgr_g.!anEIEE of State runds
go MUNLCApalL %? p!oII‘EIaa TS

OraLions when Ghe
BODAY 19 nted tO pe used ror & governmental pur-
‘Eo::s:ef."'('c' ..”%-rﬁajg' o8BGS )" (Bmphasis added)

Thus, ealthough the 1iteral vording of the Constitution
prohibits all grants to & municipal or other corporation, owmr
courts have, with respect to municipal and politcicel corporations,
interpreted this provision as prohibiting only those grants which
are not for 8 governuentul purpose. That a similar lnterpretation
iz applicable to nrivate charitable corporations of the type under
discussion 1s 1llustrated by the case of Conley v. Daughters of
the Repubilc, 150 S. W. 197, 157 S. W. 937. DUnder the familiar
faocts of this c¢ase the Stste pwrochased thae Alamo for the use and
enjoyment of the pesple of Taxir, and, undsr legislative direction,
the governor delivered swch property to the sustody snd oare of
the Daughters of the Republic of Texas, & private cerporation or-
ganizad for educational purposes, In ding this action of the
legiszlature, the Court, after stating the powers of the State over
its property, ccnoludedi

... “fhis question is sskeds - 'Should a state oummif its ,
interests to corporetions?® This eourt has maught to
do with the policy of ths stats on that question.”

Although not involving a private corporation, the case
of Xing v. Sheppard, 157 B. W. (24) 682 (error refused) throws
additional light upon this problem. In this case the contention
vas made that the ahove guoted constitutional provision prohibited
the State from over the title, cars and custody of Btate
land to the Naticnal Park Service of ths federal Government for
use as a National Park, In rejesting thik tontention, the Court
quoted from and adopted the opiaien of the Tennesdee éﬂpnme
gourbu in Malone v. Peay, 159 gem 321, 17 8. W. (24) 901, as
ocllows: |

‘"iMoreover, & transfer of tha title to lands from
the state to the United S8tates for park purg;:oa
is not a divestiture of ths right of use, !
penerliolial r 5‘_{: 8 O The pHoOple O Touneszee Rye

1 no ganse et Y] . ‘ 0 ] m gudal . m ﬂ Ov'n
eroment, the eitigens o Tennessea 8re sltlzens of
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the United States, The ggsa%gg of this property

om one government to the GLIGF InYOLVES No 1083
o the ai%izen or L er. 7The objest of The con-
stitutional IEEEEIE%QB %ﬁ#okwd was to prevent & loss
to the state¢ by resson of the leaning or giving of
its credit. Esre not only can no loss result, but
tha state, cohfidered av & polltical sntity, ie re-
lieved of & contlinulng expense of upkeep, vhile the

rights and privileges of this pgreat park system will
bé nreserved Lo Lhe people Of Tennessec.’.

"We think thisr decision is sound and should be
followed as the law of this case.” (Emphasic added)

We feol that the cumulative effest of these decisions
is to demonstrate that the ighibitlons of Beciion 51 of Article
III of the Constitution are operative only vhea the grant by the
State in, or can be, & diveraion of 3tate property or funds to
non-governmental purposes. Conversely, so long as the grant is
for a governmentsl purposs, shd ocan only be used feor such pur-
pose, ve fesl thet this Sesction is incpsrative.

In the instant situation, the Sealy and Saith Pounda-
tien iz but =2 joint cuztodian of the fund in question, posses-~
sing at most only the wovers of & joint trustea with respeat to
suoh fund., Moreover, the Foundation may expsnd suoh fund only
for governmental purposes exd may méke such sxpenditures only
undeyr the dirzction &nd with the approval of ths Board of Regents
of the University of Texas. In guch s situatisn, the approprie~
tionm h! the Leglsleture caunot be sald to be a "gratuitous do-
nation™ to a corperation. Neithey cen it be said that the appro-
rristion divezts the c¢itizens and taxpayers of Texss of the right
of use of ths fund or impalrs thelr beneflcisl rights thereto.
Under the terma of the agpropriation, the rights sné privileges
of the State with respact to the fund are fully preserved.

Apart from the matter: herstofore discussed, we gan
perceive no serious questions vhioh might be raised against the
constitutionality of the Act under discussion., Consequently, you
are respectfully advised that the Aet is in all wvays valid and
constitutional., This conclusion randers unnecsssary &n ansver
to your inquiry as to the natupe of ths zotion which shouid be
taken 4f the Aot were %o De hsld unconstitutional.
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Trusting that the foregoing fully answers your
inquiry, ve are

Yours very truly

. APTORKEY CGENERAL OF TEXAS
APPRO \’T}f 3

Y,

.

J. , '_, . i - —/‘_A_" ’P- QMIMA‘_Q

e T R. Dean Moorhead

ETTORNEY Gil.ied O YEXAS Assistant
RDN:fo

APPROVED

OPINION
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